
Reflections

case involving a young man rendered
quadriplegic in a swimming pool
accident.

William Ginsberg, an attorney rep-
resenting one of the defendants in-
volved in the suit, believes the verdict
will have a definite impact on trial
lawyers in Mississippi contemplating
product-liability lawsuits.

But more than that, the case should
hearten others within the industry,
proving that out-of-court settlement is
not the only option when a swimming
pool company is sued; that a company
willing to stand and fight can win a case
on its merits.

The accident in question occurred in
1980, while plaintiff Clayton Richard-
son III was playing "sharks and min-
nows"in a vinyl-liner pool. While trying
to avoid the shark, Richardson dove
toward the transitional slope of the pool
and hit his head. The suit that Richard-
son subsequently filed against Clayton
& Lambert alleged that the pool was
inherently unsafe.

It isn't difficult to understand why
a manufacturer faced with such a case
might choose to forego a court trial:
A young man who has suddenly lost
the use of all four limbs and rung -up
tens of thousands of dollars in medical
bills appears a strong candidate for a
sympathy vote from jurors.

That consideration admittedly was at
least part of the reason behind a $3.5
million settlement that Pacific Pools of
Latham, N.Y., and Aqua-Spray Inc. of
Milwaukee agreed to in July in a pool
injury case in Wisconsin. So the
Mississippi case represents a bright spot
in a picture that all too often appears
far too grim.

Certainly, members of the industry
have a responsibility to build a product
that meets accepted safety standards.
But members of the public also have
a responsibility to use that product with
some degree of caution. Instead, con-
sumers looking around for someone to
blame when they take foolhardy risks
have taken court claims to the height
of absurdity.

A degree of sanity has finally pre-
vailed amid the flood of product-
liability lawsuits plaguing members of
the pool and spa industry.

A federal district court jury in
Aberdeen, Miss., has exonerated pool
manufacturer Clayton & Lambert in a
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In one pending case, for example, a
distributor is being sued by a pool
owner over a sign sold in 1964 and
posted at the pool where an accident
occurred. The lawsuit filed by the victim
alleges that the pool rules sign, present-
ed to the pool owners as an anniversary
present, "was improperly designed and
inadequate and thereby caused his
injury. "

The National Sporting Goods Asso-
ciation is responding to the product-
liability monster by advising sporting
goods retailers to insist that manufac-
turers provide warning labels on the
products they sell. That may well be
one answer to the pool and spa indus-
try's woes. In the Mississippi case, for
example, two expert witnesses testified
that there should have been bottom
markers and warning signs on the vinyl
liner. Vinyl-liner maker Fabrico, a
party to the suit, eventually paid the
plaintiff $20,000 in a directed verdict
- a payment the defense attorney
called "nominal." In fact, the company
had reportedly offered to settle for
$250,000 before the case went to trial,
but attorneys for the plaintiff refused
the offer.

_ While it may be too soon to say that
things are taking a turn for the better,
it is encouraging to note that the
Mississippi verdict is taking place soon
after passage of California's Proposi-
tion 51, which eliminates the "joint and
several liability" law that made the
wealthiest of multiple defendants in an
injury case responsible for all damages,
no matter the degree of fault.

The initiative's passage by a 2-1
margin - coupled with the Mississippi
ruling - may just indicate that trial
by jury is not to be feared by honest
manufacturers, builders and retailers
who have done the best they can to
develop, produce and sell a safe
product.
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